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In many family law settlements, whether they are obtained voluntarily through an
agreement or the result of litigation ending in a court order, certain provisions are made
for minor children, including the support of the minor children and which parent is
entitled to claim the children as dependents for state and federal income tax purposes.
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benefits described above and it is very common to see family law settlement
agreements provide for the non-custodial parent to claim the child dependency
exemption for individual children.
When the parties agree by written agreement that the noncustodial parent can claim a
child as a dependency deduction, it is important that the parties also agree to execute
IRS Form 8332 on a yearly basis. If this actual tax form is signed by the custodial parent
granting to the non-custodial parent the right to claim a child as a dependent for tax
purposes, the child will be treated as a qualifying child of a noncustodial parent
provided the following criteria is also met:
1. Collectively, the two parents of the child provide at least half the financial support for
that child in the tax year,
2. The parents are divorced or separated under a written agreement at the end of the year
or have lived apart during the last six months of the year,
3. The child is in the actual custody of one or both of the parents for more than half of the
year and
4. Form 8332 or a statement that conforms to the substance of Form 8332 is signed and

filed with the tax return.
Recently, two tax court decisions illustrated the importance of Form 8332 when it
comes to divorced parents.
In Armstrong, 139 TC NO. 18 the non-custodial parent (who was the father in this case)
did not attach Form 8332 to his tax return because his ex-wife refused to sign the
document. The tax court then ruled that the father could not claim a dependent
exemption deduction for his son even though the father did attach to his tax return a
signed court order indicating that he had the right to take the exemption. The tax court
ruled that the court order did not conform to the substance of Form 8332 because it did
not contain an unequivocal statement by the ex-wife that she would not claim the child’s
dependent exemption deduction. In essence, we have here a state court order
indicating that the father was entitled to claim his son as a dependent but because Form
8332 or its equivalent was not signed by the mother, the father lost that tax benefit.
In the matter of Rachel George, 139 TC NO. 19 the tax court ruled that the mother of the
child in that case who was the primary custodial parent was not entitled to the child’s
dependent exemption deduction. The exemption belonged to the non-custodial father
simply because the mother had signed Form 8332 releasing the exemption to the father
as she was required to do by a court order. Even though the mother believed the court
order was void and claimed the dependency exemption on her tax return, the court
concluded that Form 8332, which had been signed by the mother, overruled any
argument by the mother that the court order requiring her to sign the form was void.
The lesson here for anyone involved in this situation is to have a court order and/or a
separation agreement that requires the custodial parent, if he or she is giving up the
child dependency exemption, to sign a Form 8332, and as an alternative, to put
language in the court order or separation agreement that substantially conforms to the
same, exact language found in Form 8332.
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