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Inaccurate TILA Disclosures Not Enough to
Create Standing
March 10, 2017 | by

A district court from New York recently ruled that even assuming a creditor’s initial TILA
disclosures falls short under the statutory requirements, the plaintiff must show an
injury in fact in order to have standing under Article III. In Kelen v. Nordstrom, the
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card accounts violated the Truth in Lending Act. Specifically, the plaintiff alleged that the

and compliance group. In her practice,
she defends consumer financial service
providers and members of the collection
industry in state and federal court, as

initial disclosures failed to accurately disclose the fees for returned payments and the
complete method for the late payment fee including limitations on the maximum
fee. While the plaintiff did not allege she had been charged for a return check or a late
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The court granted the retailer’s motion to dismiss and determined that the plaintiff
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plaintiff had not pled a sufficient injury in fact. The court reasoned that while the
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American Bar Association’s Consumer

demonstrate that as to each of her TILA disclosure challenges, the retailer’s “actions
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injured her in a way distinct from the body politic.” Id. at *8. In following the Second
Circuit’s recent decision in Strubel v. Comenity Bank, 842 F.3d 181 (2d Cir. 2016), the
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district court stated that “the dissemination of incorrect information to a plaintiff does
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not alone create a risk of real harm to the plaintiff. Rather, Article III requires some
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be too trivial to cause harm or present any material risk of harm.” Id. at *9-10 (internal
citations omitted). The court concluded that the plaintiff’s pleadings fell short of the
mark because they did not allege a tangible injury to herself and did not explain the risk
of concrete harm.
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Kelen’s claim…begins and ends with the fact of the alleged TILA
violation. The [complaint] did not claim she changed her behavior in any
way based on Nordstrom’s allegedly insufficient disclosures as to the
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concrete, particularized injury falls short of the standards set by the case
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law, which requires alleging more than a mere fact of a violation of a
disclosure statute for a plaintiff to plead a material risk of harm.

Id. at *10.
Parties filing complaints asserting violations of consumer protection claims should take
note. While the Supreme Court’s decision in Spokeo v. Robins may not have altered the
standard for standing, it has heightened the pleading standard. Plaintiffs must now tie
the violation of the statute to its specific impact on them.
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