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Are Vaccine Mandates Constitutional
for K-12 Children? Perhaps.
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On October 1, 2021, California Governor Gavin Newson[1] announced that all schoolchildren in the state will be required
to receive the COVID-19 vaccine once the vaccine receives full Food and Drug Administration (“FDA”) approval, but
what does his proclamation mean for school-aged children across the nation? North Carolina Governor Roy Cooper has
not made such a declaration, but if he does, will a mandate withstand constitutional scrutiny considering the recent
ruling, detailed below, by the U.S. Court of Appeals for the Fifth Circuit?
In an opinion[2] issued on November 12, 2021, the U.S. Court of Appeals for the Fifth Circuit[3] reaffirmed its decision to
temporarily halt the November 4, 2021 mandate, imposed by the Occupational Safety and Health Administration
(“OSHA”), that applies to employers with 100 or more employees. While the federal appellate court[4] has yet to rule on
the constitutionality of the mandate, the three-judge panel called the mandate “fatally flawed on its own terms” and a
“one-size-fits-all sledgehammer,”[5] which raises a similar question of whether the federal government or states could
mandate the COVID-19 vaccine for Pre-K though grade 12 school admission.
Today, all fifty states require school-age children to be vaccinated for communicable diseases.[6] COVID-19 clearly
qualifies as a communicable disease. The Advisory Committee on Immunization Practices (“ACIP”) – a committee
housed within the Centers for Disease Control and Prevention – issues recommendations for adult and pediatric
vaccines in the United States. Most states today often rely on ACIP recommendations for school vaccination mandates.
On November 2, 2021, the ACIP made an interim recommendation for use of the Pfizer-BioNTech COVID-19 vaccine in
children aged 5–11 in the United States.[7] While states have not yet imposed ACIP’s recommendation through a
vaccination mandate, a school vaccination mandate may follow on the heels of the recent OSHA mandate.
North Carolina
In North Carolina, no child can attend a school (pre-K through grade 12), whether public, private or religious, or a child
care facility, unless the parent, guardian, or responsible person presents a certificate of immunization to the school or
facility indicating that the child received the required immunizations.[8] Required immunizations include diphtheria,
tetanus, whooping cough, poliomyelitis, red measles (rubeola) and rubella, and any “other disease upon a

determination by the North Carolina Commission for Public Health (“Commission”) that the immunization is in the
interest of the public health.” [9] North Carolina does not currently require COVID-19 immunization for school-age
children and the Commission, likewise, has made no attempt to require the COVID-19 vaccine for school admission. At
present, the authority to add new vaccines to the required immunization list lies primarily with the state legislature, but
if the Commission declares the COVID-19 vaccine to be in the “interest of the public health,” a vaccine mandate may be

imminent.
History of Constitutional Vaccination Mandates in the United States
Throughout United States history, cities and states typically imposed vaccine mandates through the legislative process,
and not by executive action, since the United States Supreme Court (“Supreme Court”) routinely upholds vaccine
mandates enacted by legislative action, as detailed in the chronological snapshot below.
1905: The Supreme Court upheld a Massachusetts law that required a smallpox vaccination for the entire
population under the state’s police powers[10] – police powers necessitated by a smallpox epidemic that posed an
“imminent danger” and “threaten[ed] the safety of [society’s] members,” when there was “the pressure of great
dangers,” and for an “epidemic that imperiled an entire population.” Jacobson v. Massachusetts, 197 U.S. 11, 29-30
(1905).
1922: The Supreme Court upheld a city of San Antonio, Texas ordinance that mandated smallpox vaccinationfor
school admission as a valid exercise of the state’s police power, since the school vaccination mandate did not
confer arbitrary power, but “only th[e] broad discretion required for the protection of the public health.” Zucht v.

King, 260 U.S. 174, 176-77 (1922).
1944: The Supreme Court espoused that a parent “cannot claim freedom from compulsory vaccination for the
child more than for himself on religious grounds. The right to practice religion freely does not include liberty to
expose the community or the child to communicable disease or the latter to ill health or death. The catalogue need
not be lengthened.” Prince v. Massachusetts, 321 U.S. 158, 166–67 (1944).
The Supreme Court has made it clear that parental authority is not absolute, and freedom of religion does not give
parents the “green light” to expose their children to a communicable disease. However, the uncertainty created by the
FDA’s Emergency Use Authorization, and not full authorization, for the Pfizer-BioNTech COVID-19 vaccine for children
5-15 years of age, poses a constitutional dilemma for parents’ rights activists and the courts to debate.[11]
Scope of Parental Authority
Even though the Supreme Court has held school vaccination mandates constitutional in the past, without full FDA
approval for the Pfizer-BioNTech COVID-19 vaccine for children aged 5-15 years, it is unclear how the Supreme Court
may evaluate the merits of such a challenge. Parents would likely have the choice to opt-out of a mandate until the
COVID-19 vaccine for school-age children receives full approval. Moreover, North Carolina law currently provides two
exemptions from the statutory immunization requirements: (1) a religious exemption[12] that requires the submission
of a written statement of religious belief and (2) a health exemption, which unlike the religious exemption, must be
completed by a physician that certifies the immunization “is or may be detrimental to a person’s health.”[13] North
Carolina does not currently offer a philosophical exemption for an individual who objects based on his or her personal,
moral or other beliefs. However, House Bill 558, which was introduced in the North Carolina General Assembly on April
13, 2021, but garnered little attention, proposed to ban COVID-19 vaccination requirements for schools and child care
facilities and add a philosophical exemption[14] to the immunization statutes. Therefore, a philosophical exemption
may be on the horizon in the future.[15]
Conclusion

In sum, based on Supreme Court precedent, a COVID-19 immunization requirement for school-age children may
withstand constitutional scrutiny, but will likely depend on the entity that imposes the mandate. If the State of North
Carolina (or a municipality) imposes a mandate by legislative action, the mandate will likely survive constitutional
muster based on the broad police power granted to states to ensure public health and safety, especially in emergency
situations, like the COVID-19 pandemic. However, if the governors or President Biden choose to act by executive action,
the mandate will likely face the same legal challenges encountered by the recent OSHA vaccination mandate for large
private employers. Additionally, the FDA has granted full approval to Pfizer-BioNTech’s two-dose vaccine for
individuals aged 16 and up, which raises a separate question of whether states and school districts will treat high
schoolers age 16 and over differently than children 15 and under, who would be required to receive a vaccine granted
emergency authorization status. While it remains undecided how the Supreme Court may evaluate a COVID-19
immunization mandate, discussions regarding public health necessity, familial and personal privacy, liberty interests,
proportionality, and whether the mandate serves as a reasonable means of stopping the spread of COVID-19 will likely
dominate the conversation.
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